INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF KANSAS

IN RE:
KIMBERLY CHARLENE ZERBE,
Case No. 02-43401

Chapter 7
Debtor.
KIMBERLY C. ZERBE,
Plaintiff,
VS. Adversary No. 03-7027
SHIRLEY HOLDING,
Defendant.

ORDER DENYING MOTION FOR DEFAULT JUDGMENT AND
REQUIRING RESPONSE BY PLAINTIFF CONCERNING WHETHER
THISADVERSARY PROCEEDING SHOULD BE DISMISSED

This matter comes before the Court on aMation for Default Judgment filed by Raintiff, Kimberly
Zerbe, the Debtor. Zerbe prays that this Court find that the mortgage interest held by Defendant Shirley
Holding (hereinafter “Holding”) in certain red estatelocated in Shawnee County, Kansas, isinvaid under
11 U.S.C. §506(a). Holding hasfailed to file an answer or other reponsive pleading to the underlying
Complaint to Determine Secured Status, although she did write aletter to the Court, pro se, genericdly
asking the Court to preserve her mortgage.

Debtor’s Complaint sates that IndyMacBank holds the first mortgage on the house, but that the
house is worth less than the amount due on the IndyMac mortgage, making Holding' s second mortgage

fully unsecured. Holding, by her default, admits the plaintiff’ s well-pleaded dlegations of fact, but a non-

answering defendant is not held to admit condusions of lav. See Ryan v. Homecomings Financial



Network, 253 F.3d 778, 780 (4" Cir. 2001). “A default is not treated as an absolute confession by the
defendant of hisliability and of the plaintiff’ s right to recover.” Id.

Accordingly, thisCourt must andyze exiding law to determine if Zerbe is entitled to ajudgment that
drips off, and thereby invdidates, Holding's mortgage. The Court finds that the requested relief is not
warranted under existing bankruptcy law, and the Motion must be denied.

The United States Supreme Court hasrejected liendripping inthe Chapter 7 context whenthe lien
at issueisundersecured. Dewsnup v. Timm, 502 U.S. 410 (1992). Although neither the Tenth Circuit
Court of Appeds nor any other court in this Circuit appears to have published a decision on the issue
presented herein—whether a totdly unsecured junior mortgage can be stripped off in the Chapter 7
context—three Courts of Appeds have ruled ontheissue. All three Circuitshave hdd that the andysisin
Dewsnup aso appliesto thisfact pattern, and refused to strip off unsecured junior mortgages. Seelnre
Talbert, 344 F.3d 555 (4" Cir. 2003) and Allman v. Irvin HomeEquity, Inc., 2003 WL 22284034 (6™
Cir. 2003), Ryanv. Homecomingsv. Financial Network, 253 F.3d 778 (4" Cir. 2003) and Laskin v.
First Nat'| Bank of Keystone (In re Laskin), 222 B.R. 872 (9" Cir. B.A.P. 1998).

This Court adopts the well-articul ated reasoning in the decisons by the Circuit Courtsof Appeds
that have decided the issue, and holds that mortgege liensthat are completdly vaueesscannot be stripped
off in a Chapter 7 context.

The Complaint to Determine Secured Status (Doc. 1) asksthe Court to “determine the vaidity of
the damed lienagaingt [the Debtor’ 5] red estate under 11 U.S.C. 8 506(a), for suchother and any further
relief asthe Court deemsjust and equitable.” It gppears that the Court’s ruling on the Motion for Defaullt
Judgment resolves dl issuesregarding the relief requested inthe Complaint, because Debtor hasnot raised

any other basis for questioning the vaidity of the mortgage, other than the lien stripping theory.



Rantiff, Kimberly Zerbe, istherefore ordered to informthe Court onor before December 5, 2003,
if any additiond relief is sought in this case or if any additiond issues remain unresolved that require this
adversary proceeding to continue. If Ms. Zerbe fails to inform the Court that this adversary proceeding
should continue, and provide the Court withthe legd and factud basesjustifyingthat position, by December
5, 2003, the Court will dismiss this adversary proceeding.

ITIS, THEREFORE, BY THISCOURT ORDERED that Fantiff Kimberly Zerbe’ sMotion
for Default Judgment is denied.

ITISFURTHER ORDERED tha Faintiff Kimberly Zerbe isto informthe Court onor before
December 5, 2003, if any additiond relief is sought inthis case or if any additiond issuesremain unresolved
that require this adversary proceeding to proceed, and the legd and factua bases justifying that position.

IT ISFURTHER ORDERED tha the foregoing congtitutes Findings of Fact and Conclusions
of Law under Rule 7052 of the Federal Rules of Bankruptcy Procedure and Rule 52(a) of the Federa
Rules of Civil Procedure. A judgment based on this ruling will be entered on a separate document as
required by Federal Rules of Bankruptcy Procedure 9021 and Federa Rule of Civil Procedure 58.

Dated this____ day of November, 2003.

JANICE MILLER KARLIN, Bankruptcy Judge
United States Bankruptcy Court
Digtrict of Kansas



CERTIFHCATE OF MAILING

The undersigned certified that copies of the ORDER DENYING MOTION FOR DEFAULT
JUDGMENT AND REQUIRING RESPONSE BY PLAINTIFF CONCERNING WHETHER THIS
ADVERSARY PROCEEDING SHOULD BE DISMISSED was deposited in the United States mail,
prepaid on this 21% day of November, 2003, to the following:

Paul D. Pogt
5897 SW 29" Street
Topeka, Kansas 66614

Shirley Holding
3890 S. Nélis, No. 277
LasVegas, NV 89121

Darcy D. Williamson
Chapter 7 Trustee

700 Jackson, Suite 404
Topeka, Kansas 66603

DebraC. Goodrich

Judicial Assgtant to:

The Honorable Janice Miller Karlin
Bankruptcy Judge



